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FOREWORD
The Jean Monnet Scholarship Programme, being one of
Turkey’s long-lasting and most prestigious projects, has
been initiated with an agreement between the Republic of
Turkey and the European Commission in 1989.
Within the scope of the Scholarship Programme, Turkish
public and private sector employees, senior undergraduate
and graduate students as well as academic/administrative
staff of universities can pursue graduate studies in EU
member states and contribute to Turkey’s EU alignment
process upon their return to Turkey.
In Turkey, the Programme plays an important role in
increasing the number of experts in EU related fields,
in the effective implementation of the EU acquis and
in increasing the necessary administrative capacity of
Turkey. The Programme, which has been running for more
than 30 years now, has already created a large human
resources pool with more than 2000 scholars. Considering
the depth and scope of the accession process and the
need for more capacity building in these disciplines, it is
seen that the Programme still has a serious potential in
achieving the goals of Turkey’s accession process.
The programme is held in high esteem not only in
academic institutions in Turkey, but also among other
stakeholders (public sector, private sector and civil society
organisations). The programme also has a respected
place among the EU host institutions where the scholars
pursue their studies.
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The EU acquis covers a wide range from energy to
fisheries, from statistics to taxation, from company law
to consumer protection. Within the scope of the Jean
Monnet Scholarship, studies in all these areas concerning
Turkey’s EU harmonization process are supported. This
very publication which is compiled from the scholars’
master’s dissertations or research reports, will hopefully
give the readers a flavour of the quality and diversity of
their studies.
We proudly present the fifth issue of this publication with
a strong belief that the Jean Monnet Scholars and their
works will provide significant added value to the reform
process and Turkey-EU relations.
Jean Monnet Scholarship Programme
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ABSTRACT
The digital era, keeps challenging
the enforcement of competition law.
The more the digital undertakings
face antitrust investigations the
more uncertainty emerges for the
parties involved. Therefore, this
study aims to analyse the challenges
digital marketplaces can pose to EU
competition law enforcement. Prior to
any conduct or abuse analysis, the
relevant market must be defined and
the market power of the concerned
undertaking in that relevant market
must be measured, both of which are
complicated in two-sided and rapidly
changing digital marketplaces. This
difficulty of succesfully handling these
exercises may shift the emphasis,
in some cases, to establishing
possible
abuses.
However,
establishing an abuse is also
challenging in digital marketplaces,
in which an intervention too early can
disincentivise innovation whereas an
intervention too late might result in
foreclosure. Digital marketplaces are
well-suited for exclusionary abuses
that may create entry barriers and
eventually foreclose the markets. As
a matter of fact, digital marketplaces
are also susceptible to exploitative
abuses. However, those are difficult
to establish and can be required to
be accompanied by exclusionary
abuses to indicate an abuse. In this
context, this study discusses the
extent to which these abuses may
emerge in digital marketplaces and
how to analyse the conditions for
an abuse regarding the specifics
of the digital marketplaces. Finally,
the study aims to discuss whether
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remedies would work in digital
marketplaces successfully, since
their
design,
implementation
and monitoring are complicated.
Furthermore, the study suggests that
competition law is flexible enough to
deal with novel situations, although
can be complemented via specific
regulations to provide transparency,
competitive processes and to avoid
many, if not all, abuses.
INTRODUCTION
“Pramila Jayapal:1 Does Amazon
have access and use third-party
seller data when making business
decisions? And just a yes or no will
suffice sir.
Jeff Bezos: I cannot answer that
question yes or no. What I can tell
you is we have a policy against
using seller-specific data to aid our

private label business but I can not
guarantee you that that policy has
never been violated.”2
This statement was made by Jeff
Bezos, on US House Judiciary
Antitrust Subcommittee Hearing on
“Online Platforms and Market Power,
Part 6:Examining the Dominance
of Amazon, Facebook, Google
and Apple” which was a part of the
ongoing investigation of competition
and dominance in the digital platforms
in addition to the adequacy of existing
antitrust laws and enforcement.3
On the other side of the Atlantic,
Margrethe Vestager announced
a preliminary investigation into
Amazon; “The question here is…
data, because if you as Amazon
get the data from third party sellers,
which can be of course completely
legitimate because you can improve

your service to these third party
sellers, well, do you then also use
this data to do your own calculation;
what is the new big thing, what is it
that people want, what kind of offers
do they like to receive, what makes
them buy things.”4 This concern first
emerged5 in European Commission’s
E-Commerce
Sector
Inquiry;
“Marketplace operators sometimes
act as an online retailer on their
platform in direct competition with third
party sellers. Competitively sensitive
data provided by third party sellers
to marketplaces or generated on
marketplaces in relation to third party
sellers’ transactions (bestsellers,
transactional prices, pricing plans,
inventory levels, supplier data)
could - absent any safeguards in
place - be used in order to boost the
retail activities of the marketplace
operators at the expense of third party
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sellers…[raising] competition concerns.”6 Furthermore,
many people7 have been talking8 about the “dual role”
of Amazon, which provides a marketplace for third party
sellers and acts as a retailer on the same marketplace
itself.
Subsequently, German Federal Cartel Office and Austrian
Federal Competition Authority have initiated abuse of
dominance proceedings regarding Amazon’s terms of
business and practices towards third party sellers on
Amazon.de.9 However, German Federal Cartel Office has
clarified that the issues regarding the use of marketplace
data, ranking and Buy Box were subjected to examinations
conducted by European Commission and thus were
not covered.10 According to German Federal Cartel
Office, “this dual…model allows…platforms to develop
a strong market position based on increased network
effects resulting from the large variety they offer…which
can result in third party sellers being dependent on…
platforms. There is also the risk that…third party sellers
can be disadvantaged or even squeezed out of the market
due to unfavourable conditions… [German Federal
Cartel Office] wants to keep markets open and prevent
e-commerce from being concentrated in the hands of
only a few players…which would dramatically reduce
customers’ choice options.”11 Moreover, Luxembourg
Competition Council12, Italian Competition Authority13,
Japan Fair Trade Commission14 and Canada Competition

Bureau15 have also initiated proceedings regarding similar
concerns. Subsequently, European Commission has
initiated an in-depth investigation to take a closer look
at Amazon’s business practices and dual role to assess
whether Amazon’s use of sensitive data from third party
sellers breaches European Union competition rules.16
Accordingly17; Amazon continuously collects data about
the activity on its platform18 and preliminarily appears to use
competitively sensitive information about third party sellers,
their products and transactions on the marketplace.19
Therefore “…whether and how the use of accumulated
third party sellers data by Amazon as a retailer affects
competition, the role of data in the selection of the winners
of the “Buy Box” and the impact of Amazon’s potential use
of competitively sensitive third party seller information on
that selection” will be investigated.20 “Buy Box is displayed
prominently on Amazon and allows customers to add
items from a specific retailer directly into their shopping
carts. Winning the “Buy Box” seems key for third party
sellers as a vast majority of transactions are done through
it.”21 European Commission is concerned about the dual
role that may incentivise Amazon to self-favour its own
business in the marketplace, therefore putting the third
party sellers at a competitive disadvantage.22 Amazon
and third party sellers have an asymmetrical relationship,
given that Amazon’s infrastructure, based on the
accumulated third party sellers data, is invisible to them23.
Thus, it is important to understand how the use of third
party sellers data affects the ranking of products in the
digital marketplace,24 particularly in Buy Box.
The investigation presents four main challenges; (i)
defining a relevant market, (ii) establishing Amazon’s
dominance, (iii) demonstrating an abuse, and (iv) coming
up with a remedy that could create the desired outcome.
EC may follow the path of Google Shopping decision,25
may rely on the general theory of discrimination or
refusal to deal, may even update margin squeeze for
platform economy.26 Consequently, this study aims to
question, what implications digital marketplaces pose to
EU competition law, and to discuss possible implications
regarding the Amazon Marketplace investigation to the
possible extent.
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FINDINGS and DISCUSSION
The digital era brought many
challenges for competition law
enforcers. Figuring out how to apply
the existing tools to prevent abuse,
understanding the dynamics of the
markets and diagnosing the problem,
if exists, are huge challenges.
Consequently, digital undertakings
are facing antitrust investigations
which bring uncertanities for the
parties involved. Recently, Amazon
faced competitive investigations due
to increased scrutiny regarding its
collection of TPS data on Amazon
Marketplace. This collection and use
of TPS data by Amazon, has been
a concern since the opening up of
the marketplace to TPS to sell their
products, which created the dual role
for Amazon. Amazon is providing
marketplace services to TPS and
competing with them in the online
retailing market, while having the
opportunity to collect vast amounts of
TPS data. Recently, TPS have been
complaining about how their data
could be abused by Amazon which is
operating in a two-sided market that
is prone to tipping, thus having the
desire to abuse its position.
This study aimed at analysing the
challenges digital marketplaces can
pose to EU competition law. This
is a question which competition
law enforcers around the world are
trying to answer. However, before
analysing a conduct itself and
possible abuses that may result
from a particular conduct, two
main challenges await: defining a
relevant market and measuring the
market power. Digital marketplaces
are two-sided markets which are
complicating both exercises. Twosided markets are affected by INE’s
and the demands on both sides of
| Page 9

the markets are interrelated which shall be taken into
account when adapting the market definition and market
power measuring tools for any relevant analysis. Market
definition analysis requires determining the typology and
business models of the digital marketplaces, as their
involvement in a transaction can differentiate the possible
market definition and analysis of market power that
comes after. However, the substitutability of other digital
marketplaces, digital shops and brick-and-mortar shops
is the most debated yet not resolved aspect of defining a
relevant “digital marketplace” market. Measuring market
power for digital marketplaces can be tougher in some
instances, thus relevant economic advantages should be
carefully considered. Digital marketplaces, create positive
feedback loops and offer conglomeration of services,
which in turn strengthen their position via creating entry
barriers and increasing their intermediation power.
Moreover, digital marketplaces are rapidly changing which
further adds to the difficulty of succesfully handling these
exercises, thus the emphasis may be in some cases
shifted to establishing possible abuses.
This study analysed how TPS data could be abused and
used to facilitate other abuses. Discrimination in the form
of self-preferencing is the most claimed type of abuse
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in such digital markets. Although it is debated how to
sufficiently establish a discriminatory abuse, case law very
well established that self-preferencing can be abusive
under Art.102, particularly when accompanied by the
usage of vastly accumulated TPS data. Furthermore, the
acquired TPS data can facilitate other abuses. When the
rivals are excluded rather than discriminated, an input or
vertical foreclosure, in the form of refusal to deal or margin
squeeze is likely. Digital marketplaces are well-suited for
both types of abuses and those conducts could create
entry barriers, eventually foreclosing the markets. Both
can be claimed regarding the marketplace itself, delivery
services offered and the accumulated data. However, any
of those claims need to establish indispensability, which
is possible probably except for delivery services. TPS
data could also eliminate any business risks for digital
marketplaces and could give rise to forced-free-riding
and predatory pricing. Nevertheless, since it is difficult to
establish predatory pricing in such markets with dynamic
pricing, the overall pricing structure needs to be the focus
of the analysis. Although consumers could benefit from
lower prices in the short run, in the long run, they may be
harmed by less quality and less choice alongside market
foreclosure and less innovation, which constitute the

basis of a very critical theory of harm in such innovationdriven dynamic markets. Delivery services offered by
digital marketplaces, give rise to tying concerns since
the “coercion” is ensured by promising better ranking for
TPS that also buy the delivery services from the digital
marketplace operator. TPS demand is decisive in this
assessment and when TPS, which do not buy delivery
services, are downgraded in rankings and disadvantaged,
the conduct could be considered as extending the market
power to other markets.
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1. Introduction and Motivation of the Study
Incentives reduce production factor costs through tax exemptions and social security contributions or increase company
revenues via corporate tax deductions and they are common components of investment policy around the world
(Redonda et al., 2019). Incentives have profound and long-lasting effects on the distribution of income (Steenblik,
2007). In that sense, the efficiency of incentive tools always has been a hot topic in the literature.
Credit allocation and interest subsidies are used under investment incentives by many governments and these schemes
are especially common in developing countries (Antunes et.al., 2015). The interest subsidy is one of the major elements
of the Turkish incentive scheme, but the efficiency of the instrument has not received much attention so far. Thereby, to
provide evidence for further legislative changes in the Turkish investment incentive system; this study aims to provide
an extended literature review for interest subsidies and examine whether they are efficient instruments for stimulating
investment decisions.
2. The Role of the Interest Subsidies Under Current Incentive System
The current incentive system has 4 sub-schemes equipped with various support measures (Table.1).
Table.1. Current Investment Incentive System in Turkey
Support Measures
Vat Exemption
Customs Duty Exemption
Tax Deduction
Social Security Premium Support (Employer)
Income Tax Withholding Support*
Social Security Premium Support (Employee)*
Interest Subsidy**
Land Allocation
VAT Refund***

Regional Scheme

Priority Scheme

Strategic Scheme

General Scheme

✓

✓

✓

✓

✓

✓

✓

✓

✓
✓

✓

✓
✓

✓

✓

✓

✓
✓

✓

✓

✓

✓

✓

✓

✓
✓

* For investments in the 6th region.
** Only for investments in Regions 3, 4, 5, or 6.
*** Only applicable for construction costs of Strategic Investments worth above TL 500 million
Source: MOIT (2020)
2.1. Sub-Schemes
2.1.1. Regional Scheme
In the regional scheme, there are 6 different
regions classified according to the socio-economic
development level. Each investor can enjoy whichever
instrument is available according to the region of
presence, sector of the project provided that minimum
capital requirement is met. The support density for
each region is negatively correlated to the development
level, as would be expected. The required minimum
fixed investment amount is lower for underdeveloped
regions depending on the sector of operation.
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✓
✓

2.1.2. Priority Scheme
Investment projects taking place in certain sectors with
socioeconomic value-added capacity enjoy the privileges
of 5th region instruments and support levels regardless of
the actual investment location.
2.1.3. Strategic and Thrust Scheme
In the strategic scheme, the production of certain
intermediate and final products with high import
dependence is targeted to improve international
competitiveness. Technology Focused Industry Thrust
Program (TFITP) is also combined with the strategic
scheme on high value-added manufacture investments
(Official Gazette, 2019).

According to the model of Antunes et.al (2015), interest
subsidies lowered the lending rates but turned out to
be not that efficient due to required austerity to finance
the tool. Authors recommend financial reforms instead
to improve the functioning of credit markets on creditor
protection, asymmetric information and intermediation
costs.
Pazarbasioglu et.al. (2017: 20) found no significant
relationship between companies’ investment rate and
the proportion of subsidized loans which only helped
companies to reduce their financial expenses. Lazzarini
et al. (2014) indicate that subsidized credits finance large
and profitable firms with no effect on their investments. Jo
and Senga (2019) point out that the success of the credit
subsidies hinges on the financial status of the companies.
It helps SMEs to alleviate their financial constraints to
reach a larger scale of production. Lage de Sousa and
Ottaviano (2014) show that companies getting subsidized
credits are not able to outperform non-subsidised
companies.

2.1.4. General Scheme
The general scheme only provides value-added tax and
customs duty exemptions to the projects with a certain
level of capacity and investment amount regardless of the
region. Traditional low value-added sectors and certain
non-tradable services sectors are excluded (MOIT, 2021:
27-29). Regional scope is the backbone of the investment
incentive system. Interest subsidies apply on all schemes,
excluding general scheme and it is a crucial element of
the investment incentive scheme.
3.

Interest Subsidies vs. Credit Guarantees on
Investment Decisions
3.1. International Studies
De Bruyne and Van Rompuy (1982) argue that interest
subsidies have a redistributive effect on investments.
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Janda (2005) found that non preferential interest
subsidies are powerless while it becomes effective when
disbursed to risky recipients. On the other hand, uniform
non-preferential credit guarantees improve welfare.
Author claims that the estimated amount of the public
expenditure is lower for credit guarantees when project
diversity is high because guarantees only bear the costs
of insolvent companies (Janda, 2011). Between 2010
and 2019, for 158 sub-sectors, annually 4,758 incentive
certificates have been delivered in Turkey which implies a
diversified structure (MOIT, 2020a).
Gale (1991) examined all types of credit subsidies in the
US and found that subsidies have substantial effects
on the allocation of credit, yet ineffective on aggregate
investment. According to the study of Dinh et.al (2013) in
Vietnam, interest subsidies paid off in the first half of 2009
in response to the global recession but later on, most of
the subsidized loans leaked into irrelevant activities like
real estate or stock market speculation. Interestingly and
undesirably, leakage surges when growth forecasts are
rather pessimistic, thus interest subsidies are unable
to counteract economic downturns. Bosworth et al.
(1987) agreed with leakage possibility and underlined
that subsidized credit may simply induce borrowers
to substitute debt for equity or capital instead of labour
without a concrete alteration.
Vithessonthi et.al. (2017) found that lending rate has
negative, acquired credits have a positive effect on
investments as expected with a nuance that lending rate
coefficient is barely significant in 10% level, thus credit
accession seemed more important than the lending rate.
Market opportunities and values also dominate the credit
conditions on investment decisions. For constrained
companies, the effect of the supply of bank loans is
evident while the lending rate is not, which implies that
only loan supply matters for the constrained companies.
Islam and Begum (2004) and Ahmed and Islam (2005)
also state that investment spending is weakly sensitive to
lending rates.
3.2. Domestic Studies
Kaya (2011) investigated the determinants of investments
in the global recession and found that companies’
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investment decisions are affected by firms’ cash
holding and sales revenues positively regardless of
the company groups. Egimbaeva (2013) found that
investment decisions are affected by cash-flow, while the
sensitivity is higher in constrained firms. Özen and Erdem
(2016) analysed 125 manufacturing companies for the
1998-2010 period and stated that financial conditions
influence investment decisions, and it affects constrained
companies harder as Fazzari et.al. (1987) illustrated.
Yeşiltaş (2009) contributed to the same vein examining
9,400 manufacturing companies which account for almost
75% of total employment of the manufacturing and found a
significant positive relationship between firms’ investment
decisions and their cash flow. The author stated that the
Turkish manufacturing companies are constrained overall.
Çetenak and Vural (2015) analysed 164 manufacturing
companies between 2004-2012 and indicated that
information asymmetry hits smaller and independent
companies harder than other firms, thus these companies’
investment decisions are more sensitive to cash flows.
Günçavdı and McKay (2003) also underlined the importance
of macroeconomic instabilities and the availability of credit
for Turkish manufacturing investments. Based on the
interview of Gezici (2007), 60% of respondents stated that
future demand conditions and growth of their market share
are their major investment determinants. Interestingly, no
firm mentioned subsidies as a determinant of investment,
yet subsidies can divert the choice of location. Only 20%
of firms regarded ‘cost of finance’ as the most important
problem. However, none of the holding affiliates regarded
funding cost or loan accessibility as an impediment which
means higher constraints for smaller and independent
companies.

Table.4 illustrates the share of the funding cost in net
sales amount for the Turkish manufacturing companies
(Table.4). As can be seen in the table, the share of the
financing cost of the large manufacturing companies
reaches up to 8% in 2018 when interest rates hiked
steeply. It fluctuates within the range of 4-5% in other
years. Funding costs hold much lower share in micro, small
and medium enterprises and funding cost is relatively low
for all company groups compared with other costs. The
low share of financing cost might indicate that the interest
subsidies could only have a limited effect on investment
decisions since other types of cost items predominate in
the balance sheet.

Source: CBRT, 2020

Conclusion and Policy Implications
The investment incentives have always been a major topic
in the literature. Impact analysis mostly focused on quasitax incentives by nature since incentives mostly consist
of tax-related instruments. Although interest subsidies
have always been a crucial element of Turkish investment
incentive schemes, the efficiency studies have not
seemed to pay enough attention to the interest subsidies.
The marginal value of any public fund is undoubtedly
higher for developing countries and it becomes more
important when it comes to countries such as Turkey with
chronic savings and current account deficits. It compels
policymakers to seek optimum incentive methods and
volumes to utilize public funds. COVID 19 Pandemic was
another aspect that exacerbated the pressure on the
public budget as well as the incentive design.

Interest subsidies differ from other types of incentives
since the conditions of financial markets, companies’
funding preferences and credit accessibility are side
factors that affect the outcome of this financial tool.
Financial markets usually suffer from informational
asymmetry which prevents companies from getting
credit and leads to overcharging on lending rates.
This is the major underlying rationale for government
intervention into the financial system. However, there is
no coordination between interest subsidy and monetary
authorities. Successful interest subsidy examples depict a
coordinated approach and encourage banks to distribute
subsidized credits with discriminated reserve requirement
ratios.
There is also a strong correlation between cash flows and
investment decisions. Constrained companies have a
great probability to cut back their investments when they
are unable to find credits with fair conditions. In times
of a credit crunch or a financial crisis; interest spread
increases, credit accession and investment confidence
recede, intervention becomes necessary, sometimes
inevitable.
The financial assistance necessity of the companies also
depends on the scale of the company. Smaller companies
are more exposed to financial pressure due to information
asymmetry. Turkish companies suffer from financial
market frictions stemming from asymmetric information
and guarantees helped them a lot. Credit subsidies
seem a bit more effective in allocating resources towards
underdeveloped regions. Under current investment
incentive scheme, which has been enacted in 2012,
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interest subsidies are solely available for relatively
underdeveloped (3rd, 4th, 5th and 6th) regions which was an
accurate step. However, the credit guarantee mechanism
fails to address underdeveloped regions which opens the
door for a policy combination covering both guarantees
and interest subsidies for those regions. However,
the majority of the studies in the literature indicate that
companies attach higher importance to loan accessibility
rather than the cost of the credit.
The investment incentives mainly address the
manufacturing sector and in the manufacturing sector,
funding costs are 4% of the overall net sales amount.
The share of the funding costs is relatively higher in large
manufacturing companies but only reaches up to 8%
when interest rates bounced steep sharply in 2018. Higher
funding cost share in larger companies also implies that
they have much more access to credits than their smaller
peers.
Based on the findings, policy implications for an improved
incentive scheme in Turkey would be listed as follows in
order of preference;
 A credit guarantee mechanism could be introduced
instead of the interest subsidy.
 Interest subsidies and credit guarantees could be
combined.
 Interest subsidies could be granted to the large
companies for niche projects considering the higher
funding cost they face on balance sheets.
 Monetary and incentive authorities could cooperate
in terms of technical terms of interest subsidies and
subsidy amount may rise should funding costs hikes
sharply.
 Interest subsidies could be confined to companies
operating in the services sector due to higher financial
constraints.
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ABSTRACT
While the design of the asylum system has never been fair
since the earliest stage of the Dublin system in the 1990s,
the Syrian refugee crisis in 2015 has shed light on the
problems of the asylum system regarding solidarity and
implementation. The absence of any meaningful political
will to reform the system and install more burden-sharing
mechanisms have led to a deadlock in the field of asylum.
This deadlock is called a “joint decision trap”. Through
analysis of three case studies (1) Malta Agreement, (2)
18th March EU-Turkey Statement and (3) Non-Compliant
Attitude of Hungary within the framework of joint decision
trap theory, this study argues that alternative routes to
overcome this trap may not provide full compensation for
lack of reform.
INTRODUCTION
Within the EU legal framework, Regulation No. 604/2013,
known as the Dublin III Regulation, is applied concerning
asylum applications made by third-country nationals
or stateless persons accessing the EU. This regulation
determines the member state responsible for the
examination of an asylum application. In case another
state is responsible, it guarantees that the asylum seeker
is transferred to the responsible member state. However,
the determination of responsible member state usually
takes place within the framework of the country of first
entry principle, which puts a disproportionate level of
responsibility on member states that are geographically
located on the EU’s external borders (Trauner, 2016). Due
to this situation, the system has been subject to criticism.
In light of the Dublin system’s recent experience, the
European Commission proposed for the recast of the
Dublin III Regulation to the EU Council and the European
Parliament in 2016. This recast, also known as the Dublin
IV Regulation, aims to install a responsibility-sharing
mechanism while maintaining the fundamental principle
of the country of first entry. Even though the policy’s
core remains unchanged, it is currently blocked on the
legislative ground in the Council.
Within this context, this research aims to analyse the
following question: To what extent has the EU managed to
mitigate the deficiencies of the Dublin System in the wake
of the migration crises? As it is unlikely that the member
states will reach a consensus on European asylum
policies that are more efficient, this research focuses on
alternative ways to escape what is known as “the joint
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decision trap”. The implications of the
“joint decision trap theory” (Scharpf,
1988; 2006; 2011) has been studied
in the field of Justice and Home
Affairs (Trauner, 2011). Based on
the key theoretical premises of
the “joint decision trap”, this study
examines three case studies, namely
(1) Malta Agreement, (2) 18th March
EU-Turkey Statement and (3) NonCompliant Attitude of Hungary,
along three different dimensions as
prospective exit mechanisms from the
joint decision trap. Building on this,
the research has evaluated whether
exit mechanisms are adequate
in resolving the Dublin system’s
deficiencies. The research concludes
that exit mechanisms are crucial
for presenting alternative routes to
circumvent the shortcomings of the
existing asylum system.
JOINT
DECISION
TRAP
THEORY
AND
ITS
REFLECTIONS ON ASYLUM
The lack of political will becomes
evident as the recast is still pending
in the Council, which represents
the “joint decision trap” in the field
of asylum. According to Scharpf,
there are three modes of European
governance with reference to the
“joint decision trap” practices: (1)
“intergovernmental mode” in which
the joint decision trap is relevant due
to the fact that national governments
are in power; (2) the “joint-decision
mode” which is a combination of
“intergovernmental
negotiations
and supranational centralisation”
application of the joint decision
trap as defined by the context and
(3) the “supranational-hierarchical
mode” in which the joint decision
trap is not applicable because of the
Commission’s honest broker role, the
ECJ or the European Central Bank’s

ability to operate policy-making
functions (Scharpf, 2006, pp. 847856).
There are various reasons that
allows for applying the premises
of the “joint decision trap” theory
to examine the progress of the
Dublin system. First, since migration
and asylum policies are shared
competencies between the member
states and the EU, what Scharpf
(2006) calls “joint-decision mode”
is explanatory for the conditions in
which intergovernmental negotiations
are associated with supranational
centralisation where “very high
consensus
requirements
make
agreement difficult or impossible”
(Scharpf, 2006, p. 854). Therefore,
the attempts for more integration may
lead to a “joint decision trap” due to
the conflict of interest between the
intergovernmental negotiations and
supranational institutions.
Second, he argues, the joint decision
trap also becomes active under
circumstances where member states’
interests diverge; in such a situation,
cooperation may either fail or states
will secure a partial consensus
(Scharpf, 2011, p. 223). In the case
of Dublin, on the one hand, the
northern member states have an

interest in retaining the status quo
in the decision-making processes in
the Council, as well as their political
weight, blocking meaningful reforms
to the responsibility sharing system
(Trauner, 2016). On the other hand,
Visegrad countries, namely Poland,
Hungary, Slovakia and Czechia,
have shown strong contestation
against the binding obligations in the
field of asylum policy in the aftermath
of the refugee crisis (Zaun, 2018).
Therefore, heterogeneous interests
existed between member states
depending on their geographical
location.
Third, the politicisation of migration
in member states reinforces the “joint
decision trap”. Migration is perceived
as a salient topic in member states
national politics. The refugee crisis
increased the saliency of the issue
among the public and pushed
governments “to act in full capacity
of their sovereign control over
migration” (Zaun and Roos, 2019, p.
15). Consequently, a shift occurred
in the direction of adopting restrictive
migration policies and rejecting
common
European
solutions.
Eventually, this situation makes it
difficult to reach an agreement at the
EU level.
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While the explanations offered through the above analysis clarifies the difficulties in proceeding together on the
legislative basis for common asylum procedures and finding common European solutions to the Dublin system, this
does not mean that “the joint decision trap” is inescapable. The next section analyses the different mechanisms to exit
the “joint decision trap” and evaluate member states’ different attempts to escape it in the field of asylum.
ESCAPING JOINT DECISION TRAP IN THE ASYLUM FIELD
Applied to the JHA field, Trauner (2011) lists three exit mechanisms to escape the “joint decision trap”. The first one
is “change of decision rule” is related to gradual communitarisation of the policy field from unanimity and the inclusion
of the supranational actors with limited competence (Trauner, 2011, pp. 150-151). The second exit option is the “EUinduced change of opportunity structure” for undermining the veto player’s position. In this regard, launching enhanced
forms of cooperation outside of the legal framework is seen as the essential form of undermining the veto player
(Trauner, 2011, p. 154). The last exit option consists of various mechanisms that can potentially support the consensus
to exit the joint decision trap. They are as follows: unexpected external events, Europeanization of national problems,
enlargement of package deals, burden-shifting, the prevalence of “negative” integration forms, opt-outs and exceptions
(Trauner, 2011, pp. 154- 156).
This study addresses three case studies against this theoretical background (Table 1). These case studies are evaluated
as prospective exit mechanisms from the “joint decision trap” in the aftermath of the Syrian refugee crisis. These case
studies are designed to explain how the EU and member states attempt through different arrangements outside of the
EU legal framework.
Table 1: Escaping the Joint-Decision Trap in the Field of Asylum

Source: own elaboration based on Trauner (2011)

Page 26 |

Firstly, since negotiations have been stuck at the EU
level, this led some member states to agree on informal
arrangements to cope with the influx of migrants. In this
regard, the case study of the Malta Agreement is an example
of the introduction of the temporary solidarity mechanism
for assisting those rescued at sea as a differentiated
form of integration among the EU member states. This
agreement is neither an international agreement nor an
EU legislative act; but rather a “joint declaration” agreed at
an informal summit with the Council’s Finnish Presidency
and the EU Commissioner for Migration, Dimitris
Avramopoulos. While it has led to limited achievement
in practice by highlighting a commitment to save human
lives by some member states (Catani, 2020), the informal
and flexible nature combined with limited transparency
and systematic oversight (Carrera and Cortinovis, 2019)
makes the Malta Agreement not the best option.
Secondly, the case study of the 18 March EU-Turkey
Statement is an example of the externalisation of the EU
migration policy through cooperation with third countries.
In this case study, by reaching a consensus with a third
country outside of the EU legal framework, member
states have undermined the supranational institutions
to block the migration route and reduce pressure on the
asylum system. Since Turkey is the main country of transit
migration, the Statement has borne fruit quickly and led
to a substantial decrease in arrivals in the EU (European
Commission, 2016). However, a mere reduction in the
number of irregular migrants arriving at EU’s shores

does not prove that the Statement is sustainable and
efficient. Similar to the first case, the informal nature of
the Statement raises legitimate concerns with regard to
violation of human rights (Amnesty International, 2017),
and relying heavily on Turkey’s commitment to keep its end
of the bargain through a wider range of pledges, lack of
judicial scrutiny, transparency, accountability (SundbergDiez, 2019). Therefore, this case study provides a partial
response to exit the joint decision trap.
Lastly, Hungary’s non-compliant attitude is an exception
to demonstrate how the member states act unilaterally
where no other possibility is envisioned at the national
level to decrease the number of incoming asylum
seekers. From the Hungarian point of view, restrictive
measures (Government Decree 269/2015), i.e., closing
borders, provides a quick solution to stop irregular
migration. However, these measures have serious
implications for solidarity and human rights practices
(Amnesty International, 2015; UNHCR, 2016). That’s why
the unilateral approach to overcome the joint decision
trap may only be of benefit for the country acting so selfinterested.
CONCLUSIONS
This study has analysed evidence from three case studies
(Malta Agreement, EU-Turkey Statement, the attitude of
Hungary) that tested the limits of the EU asylum system
in the aftermath of Syrian refugee crisis. Suggesting that
the EU is caught up in the “joint decision trap” while it
is aiming to proceed with a common asylum system, this
research aimed to identify whether alternative routes
are adequate in resolving the deficiencies of the Dublin
system. The research argues that even though exit
mechanisms constitute alternative paths to the existing
EU asylum governance debacle, they only address the
Dublin System’s deficiencies to a limited extent. Therefore,
exit mechanisms are far from compensating for what the
lack of reform in the asylum system causes with respect
to providing and efficient and consistent response to
refugee crisis type situations. Consequently, although
exit mechanisms make a slight difference in overcoming
an incremental deadlock in the policy field, this research
claims that they are far from constituting a basis for
medium and long-term solutions to challenges posed to
the EU by prospective mass migrations in the future.
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ABSTRACT
The establishment of the banking
union has been introduced as one
of the most important achievements
towards deepening the Economic
and Monetary Union of the European
Union. Despite nearly three decades
of the financial liberalization and
deregulation process to promote
financial integration in the EU,
there was no sign of supranational
supervision or resolution of banks
until the outbreak of the 2007-08
global financial crisis. The supervisory
authority was largely allocated to
national central banks and competent
authorities which existed prior to the
establishment of the banking union.
The core puzzle that this study
addresses is why the EU, having
achieved a significant degree of
financial integration, waited so long to
establish a European Banking Union
until the 2007-08 global financial
crisis. The most common explanation
to this is the predominant role of
the financial crisis in uncovering the
need for centralized supervision and
resolution at the EU level, acting as
a catalyst for institutional change in
the EU. In order to better grasp the
underlying incentives, this study
explores how the global financial
crisis has impacted the creation of
the European banking union from a
new-institutionalist perspective. In
this context, first, it analyses the crisis
management measures implemented
during the emergency phase of the
financial crisis that may have placed
institutional arrangements on the path
towards a banking union. Second,
it applies a discursive institutionalist
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approach when it comes to explaining
the dynamics of change and the
interactive processes on which the
idea of a banking union is based.
Eventually, this study argues that the
two main pillars of the banking union
(the Single Supervisory Mechanism
and
the
Single
Resolution
Mechanism) have been shaped by
two prominent discourses on the
bank bailouts: (1) some banks are
‘too-big-to-fail’, implying that some
financial institutions are so great that
their bankruptcy would be disruptive
to the global financial system and
must be avoided at any cost, (2) the
heavy burden of bank bailouts on
taxpayers must be lifted.
Introduction
Prior to the outbreak of the crisis,
financial markets in Europe were
not subject to supranational level
supervision, resolution, or deposit
guarantee mechanisms. For this
very reason, bank bailouts were
carried out irregularly by national

governments and they cost member
states € 591,9 billion between
2008-2012 (European Commission,
2013a). In response to the financial
crisis, the European Union (EU)
launched several initiatives on behalf
of improving the financial supervision
system and forming a banking union.
The European banking union was
first put on the EU agenda in 2012
and is now a unique construction born
out of compromises. The first two
main pillars of the banking union—
the Single Supervisory Mechanism
(SSM) and the Single Resolution
Mechanism (SRM)—are respectively
in place since 2014 and 2016,
though the functions of SSM are
conducted by the European Central
Bank (ECB). The SSM is the single
supervisory framework which gives
the ECB licensing authority over
all banks in participating states and
makes it the prudential supervisor of
these banks, directly for the larger
ones and indirectly for the smaller
ones. The SRM is responsible for an

orderly resolution of failing banks by
providing a variety of tools, backed
by the centralized Single Resolution
Fund (SRF).
The establishment of the banking
union was introduced as one of
the most important achievements
‘towards a genuine Economic and
Monetary Union’ (Van Rompuy, 2012),
in an attempt to create an integrated
financial framework across Europe. It
was presented as a radical initiative
that would break the ‘vicious circle’
between the banks and sovereigns.
However, despite nearly three
decades of financial liberalization
and deregulation efforts to promote
financial integration in the EU,
there was no sign of supranational
supervision or resolution until the
outbreak of the crisis. Particularly in
the Eurozone, there was no financial
supervision framework to detect risks
to the financial system at the earliest
stage. The most common explanation
to this is the predominant role of the
financial crisis in uncovering the
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need for centralized supervision and resolution at the EU
level. In order to better grasp the underlying incentives,
this study explores how the global financial crisis has
impacted the creation of the European banking union
from a new-institutionalist perspective.
Theoretical Framework
The existing literature on explaining the establishment
of the banking union revolves around the ‘grand
theories’ of European integration: neofunctionalism
and intergovernmentalism. Although these theories are
helpful to comprehend the nature of the decision-making
at the dawn of a banking union, their contribution to the
field remains scant and conventional as to indicating how.
This research is influenced by the study of Braun (2015),
which intended to examine the role of emergency crisis
management in the purposeful institution building within
the context of explosive economic crises. Accordingly,
decisions taken and implemented during the emergency
phase of a crisis create path dependencies for the
subsequent institution building phase. His analysis is
based on the understanding that the euro area crisis has
been a critical juncture for the institutional architecture
of the EMU in certain policy areas. Based upon the
distinction between a phase of emergency crisis
management (2008-2012) and a subsequent phase of
purposeful institution building (since 2012) proposed by
Braun, this research aims to combine the premises of
new institutionalist theories in order to have a better grasp
of institutional change.
New institutionalist theories are classified as follows:
Historical institutionalism, rational choice institutionalism,
sociological institutionalism and discursive institutionalism.
Discursive institutionalism aims to explain institutional
change through a focus on the substantive content of ideas
and the ways in which interactive processes of discourse
have evolved (Schmidt, 2010). This study brings together
the theoretial premises of discursive institutionalism and
the historical institutionalist concept of path dependency.
First, it examines the crisis management measures
implemented during the emergency phase of the financial
crisis that may have placed institutional arrangements
on the path towards a banking union. Second, it applies
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a discursive institutionalist approach when it comes
to explaining the dynamics of change; the interactive
processes on which the idea of a banking union is based.
Analysis of Findings
During the global financial crisis, contagion in financial
markets was relatively stronger in peripheral countries
mainly due to their entrenched current account deficits
(Lapavitsas, 2012), making peripheral economies
particularly vulnerable to external financial shocks.
Among them, countries such as Greece, Iceland, Ireland,
Portugal, and Spain faced serious pressures albeit
for different reasons. As contagion spread across the
periphery, structural weaknesses among the member
states of the monetary union have become more visible.
At such a critical juncture, governments which lacked EUlevel crisis management tools have decided to bail out
troubled banks to prevent a potential collapse in financial

markets. The 2008-2009 period has
been characterized by unprecedented
bank bailout packages. When the
absence of a common framework for
banking supervision and resolution in
Europe is considered, member states
were left with no choice but to rescue
their ailing banks.
The SSM
Bank bailout regime that has been
the predominant theme throughout
this period, generated two main
discourses for the purposeful
institution building of the banking
union: one was present since the very
beginning of the emergency phase—
the so-called ‘too big to fail’ discourse
implying that systemically important
banks need to be protected at any
cost, and the other one was produced
in reaction to bank bailouts—the
heavy burden of bank bailouts on
taxpayers. During the global financial
crisis, some ‘too-big-to-fail’ banks
have faced serious challenges due
to “excessive risk-taking activity”
(European Commission, 2012). A
report published by the so-called
‘Liikanen Group’ in October 2012
proposed several recommendations
to reform the structure of the ‘too-bigto-fail’ banks. Since the beginning of
the crisis, the discourse has rapidly
revolved around the systemic risk
posed by ‘too-big-to-fail’ banks in
highly integrated financial markets.
Especially in Europe, unlike in the
US, there has been an inclination to
protect national champions, amplified
by the historical significance of
cooperatives and saving banks in
European countries as a legacy of
the welfare state (Goldstein and

Véron, 2011). The statement of G-7
finance ministers and central bank
governors in 2008 on the promise
of protecting systemically important
financial institutions (SIFIs) during the
crisis has marked the discourse on
‘too-big-to-fail’ banks. Throughout the
crisis and the subsequent institution
building period, the Commission has
constantly reaffirmed its stance on the
importance of ‘too-big-to-fail’ banks,
as they were considered as “too big,
too important, too complex, and too
interconnected to fail” (European
Commission, 2013b). This idea was
most popular among the policy actors
during the bank bailouts, which
ultimately gave rise to the SSM.
The SRM
In Europe, most of the troubled banks
have been bailed out by governments
and by the ECB, rather than resolved
(Dewatripont, 2014). Bailouts have
been carried out according to the
home country principle, in this regard,
taxpayers’ money in a country where
the failed bank is located was used
both in national and cross-border
rescue operations—except in the
cases of Fortis and Dexia, where
multiple countries have contributed
and agreed to a burden-sharing
bailout plan (Dewatripont, 2014). The
SRM envisaged a similar burdensharing plan, since irregular bank
bailouts cost billions of euros, placing
a heavy burden onto taxpayers. Within
this context, all banks are obliged to
make annual ex-ante contributions
to the SRF to minimize the cost to
taxpayers within the first eight-year
period (2016-2023). Towards the
end of the emergency phase of the

crisis, the German public, which
was already uncomfortable with the
sovereign bailouts, has been plunged
into a communicative discourse
characterized by a German word
‘Haftungskaskade’ (liability cascade),
implying that taxpayers should be
protected against future bailouts
(Schild, 2015). Carl-Ludwig Thiele,
the former vice-chairman of the FDP
parliamentary group, has clearly
stated that German citizens should not
support the “erroneous financial and
budget policy of others” adding that
their tax burden was already too high
(Connolly, 2010). National political
actors had the greatest incentive to
promote bank structural reform in
their presidential campaigns, as it
was the case in France in 2012, when
François Hollande declared that his
goal was to “conquer” the banks
(Carnegy and Daneshkhu, 2012).
The Commission’s first proposal on
the establishment of the SRM was
considering the concerns of national
authorities over the protection of
taxpayers and agreed to create an ex
ante resolution fund which consists
of contributions from the Eurozone
banks. In the proposal, “to minimize
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losses for society and in particular for taxpayers due to
recovery and resolution of systemically important banks”
was set as an objective (European Commission, 2013c).
The Parliament and the Council reached an agreement
in March 2014, thereby, “lifted bank bailout burden from
taxpayers’ shoulders” (European Parliament, 2014). This
discourse, which has become the main policy objective
during the intergovernmental negotiations on the SRM,
was extensively adopted and popularized by national
governments.
Conclusion
The emergency phase of the crisis (2008-2012) was
characterized by an extraordinary effort to inject liquidity
into financial markets, either by national governments or
the ECB, as a consequence of the sovereign-bank doom
loop started with the irregularly conducted bank rescue
operations in 2008-09. Indeed, non-standard measures
implemented by the ECB have further institutionalized
the exceptional policy responses of the member states,
in that sense sustained the bank bailout regime in order
to ‘preserve the euro’. In this context, this study aimed to
demonstrate that bailing out failed banks created a path
dependency for the creation of the banking union. First,
there has been a growing consensus that systemically
important ‘too-big-to-fail’ banks need to be protected at
the supranational level, since irregular bailouts were
too costly. With the introduction of the size threshold in
the final regulation, the majority of (around 3,000) credit
institutions in the Eurozone were exempted from ECB’s
direct oversight at the expense of protecting SIFIs. This
may also imply that the banking union, in the first place,
aims to secure the safety of SIFIs, thereby to support
financialization interrupted by the financial crisis in Europe.
Second, as can be found in the policy actor’s (mostly
Germany’s) communicative discourses to the public, the
idea of lifting the bank bailout burden from taxpayers’
shoulders altered the direction of negotiations towards the
establishment of a bail-in tool. The intriguing part was the
fact that although bank bailouts placed a heavy burden
onto taxpayers, it was taxpayers in peripheral countries
who were severely affected by the bailouts and by the
following austerity measures.
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